Abstract: Catholic moral philosophy requires an absolute prohibition against the direct killing of innocents. In this paper I consider some examples of justified actions which involve the killing of innocent persons and will present them as cases about which I am confident many others will share the same intuitions. I will then try to show what conditions apply in such cases that justify those intuitions. I will argue that their justification is in accordance with a modified version of the Finnis, Grisez, Boyle interpretation of the doctrine of double effect; it defends their interpretation of what is direct versus indirect in cases of double effect, and meets the proportionality condition in a way suggested by Philippa Foot regarding the virtues of justice and charity.
T
here is significant disagreement concerning the doctrine of double effect (DDE), even if we just consider the positions of its defenders. 1 There are various interpretations with differing practical implications, and much of the discussion has focused on what counts as a direct versus an indirect bringing about of harms or evil effects. Although the issue of proportionality in applications of DDE is just as critical, too little attention has been paid to it in the discussion. In this paper I will consider some examples of justified actions which involve the killing of innocent persons. They are cases about which I am confident many others will share the same intuitions and which reflect the considered judgments of expert practitioners. I will then try to show what conditions apply in such cases that justifies those intuitions and judgments. I will argue that their justification is in accordance with a modified version of the Finnis, Grisez, Boyle interpretation of DDE; 2 it defends their interpretation of what is direct versus indirect in cases of DDE, and meets the proportionality condition in a way suggested by Philippa Foot regarding the virtues of justice and charity.
Here is a kind of case which DDE ought to help us resolve. In 1979, conjoined twins were born to a Philadelphia couple.
[T]ests showed that each baby had independent organs except for two. The twins had one complete four-chambered heart fused to a second, incomplete heart with only two chambers. They also shared a liver, but this was not considered a major problem because that organ could be divided easily.
The fused heart could support both babies for not more than a few weeks before it would have become overloaded by the double burden, and failed. If it had to support only one baby, though, there would be at least a theoretical chance that that child could grow to adulthood.
The first salient fact of this case then is that only one baby could survive, and that if nothing were done, both babies would die. It was also the case that:
Baby B could not survive with the fragment of a heart that nature had given her. The safest course for Baby A would be to give her the entire fused organ.
The second salient fact is that it was only the one particular baby, Baby A, who could survive with her organs or organ parts if they were separated-Baby B was going to die in any case. Of course, although taken for granted, it is notable that the possibility of taking Baby A's organ parts and giving them to Baby B was not considered here, even though it may have been medically possible to take that course of action to save Baby B instead of Baby A.
After anguishing over the predicament, the parents finally decided to separate the twins in order to save Baby A, and surgery was performed.
The first part of the surgery went better than expected . . . (it was) decided to give the entire liver to Baby A.
The heart surgeons then took over.
[T]he six blood vessels linking Baby B to the heart were exposed.
The plan was to clamp off the blood vessels quickly to keep Baby A's blood from draining into her sister's body. If it did so, a sudden drop in blood pressure could imperil Baby A.
Dr. Balsara clamped off Baby B's main heart vessel, the aorta, at 12:45 p.m.
Baby B died almost instantly.
The final obstacle to be overcome was fitting the large, fused heart into the Baby's chest cavity. But that was accomplished without difficulty: Baby A's ribcage was enlarged with ribs taken from Baby B. (Philadelphia Inquirer March 2, 1979) My intuition about this case is that the parents made the right decision and the surgeons did the right thing. However, under some interpretations of DDE in the literature, it would seem that DDE has been violated, for some proponents of DDE would conclude that Baby B was "directly" killed and also "directly" mutilated.
The Philadelphia conjoined twins case is clearly distinguished from other conjoined twins cases, such as the Malta baby case and the Lakeberg baby case 3 because if what was done to Baby B in the Philadelphia case was justified, the notions of what is direct and indirect cannot be articulated in a straightforward causal way. Applications of DDE based upon a strict causal conception of direct and indirect likewise lead to confusions concerning the salient conditions for the moral justification for terminations of ectopic pregnancies. 4 Just as in the Philadelphia baby case, the termination of an ectopic pregnancy by shelling of the fallopian tube can hardly be considered to be an indirect abortion if what is direct is determined in a strictly causal way. However, Finnis, Grisez, and Boyle have argued that there is a more promising approach to these problems.
In "'Direct' and 'Indirect': A Reply to Critics of Our Action Theory," Finnis, Grisez, and Boyle (FGB) have presented the most recent defense of their interpretation. 5 They argue that instead of using the terms "direct" and "indirect" in articulating DDE, it is preferable to speak in terms of what is "intended" versus what is "accepted as a side effect." 6 what is a side effect can be clearly delineated. The distinction enables defenders of DDE to avoid the kinds of judgments concerning the direct/indirect distinction which appear artificial, and either morally irrelevant or duplicitous. Most defenders of the direct/indirect distinction attempt to explain the distinction causally, and the main advantage of FGB's position is that the intended/side effect distinction is not reliant upon an objective causal distinction, but on a distinction which is much more central to the perspective of the acting person. 9 Some critics will undoubtedly object to FGB's position on the grounds that the intended/side effect distinction is a mere "subjective" distinction which allows actions to be deemed in one case justified and in another case unjustified even though the behavior of the agent, or what is actually done or brought about by the agent in both cases is identical. As FGB see it, this, however, is not a defect in their account, but is rather a strength. One of the main consequences of utilizing the intended/side effect distinction rather than the direct/indirect distinction in the account of DDE is that the line between the kinds of action which can be justified or excused because they do not violate DDE shifts significantly, but it shifts in a way that most proponents of DDE would consider to be clearer, more honest, and more defensible. Nonetheless, I sympathize with concerns about defining the direct/indirect distinction in such a way that the conditions of applicability of DDE be objective rather than merely subjective. And it is the case that if we adopt FGB's intended/side effect interpretation of the direct/indirect distinction, the consequence is that what is intended will be predicable of act descriptions rather than acts as such. The same behavior under one description may be intended whereas under another description it is not. Take FGB's example of a farmer's castrating a bull in order for it to gain weight with the added result of the bull's infertility. 10 The act of castrating the bull is done with the intention of causing the bull to gain weight, and even though the act of castration strictly causes the bull to be infertile, the bull's resulting infertility is not intended and in that sense is indirect because it is a mere side effect of the castration. The identical act of castration is the cause of both the bull's weight gain and its infertility, but only the bull's weight gain is intended (and thereby direct) whereas its infertility is merely accepted as a side effect (and is thereby indirect). Note that in the case of the gelding of a stallion, the action could be precisely the same (i.e., castration) with the same results (infertility and weight gain) as in the castration of the bull, but with a complete reversal of what is intended versus what is accepted as a side effect.
But then doesn't this way of marking the direct/indirect distinction allow us to play fast and loose with applications of DDE? Since there is only the singular act of castration which results in both the bull's weight gain and its infertility, how is one supposed to distinguish which end is intended versus which end is merely accepted as a side effect? I think that in such a case, unless the farmer tells us what he is up to, there is no easy way for an observer to know. But this does not seem to me to be a relevant issue, for it is based on a confusion of the epistemic and the ontological. 12 for bringing about the bad side effect(s) foreseen. And there does seem to be a clear distinction between what an agent intends as means and ends of action versus foreseen side effects. However, in her infamous "A Defense of Abortion," 13 Judith Jarvis Thomson adopts a distinction similar to FGB's distinction between what is intended and what is a side effect and uses the distinction to argue in defense of abortion from the premise that the woman has the right to abort the pregnancy, even though she has no right to kill the fetus, and that a justified abortion should not be construed as an intentional killing of the fetus. In Thomson's view, in a justified abortion, the death of the fetus is a mere side effect of the abortion. She distinguishes a justified abortion from an intentional killing of the fetus in this way: if a fetus is aborted and by chance does survive, then no further action can be taken to kill the fetus, or better yet, means are to be taken to preserve the fetus's life. In Thomson's view, a womb is analogous to a room. If I find an unwanted resident in my home and evict him, and he so happens to die in the cold Buffalo winter as a result of the eviction, my eviction should not be construed as my intentional killing of the evicted resident. His death is a mere side effect of my intentional eviction. Now, of course, one may still object that my eviction is unjust even though I do not intend his death, for I know of the brutality of Buffalo winters and am fully aware of the risk to life my eviction causes. However, this does not show that I intend the death of the evicted resident, and that my eviction is unjust does not show that the direct/indirect distinction as interpreted as a distinction between what is intended versus what is a side effect is faulty; for if my eviction is unjust in such cases, it is not because the intended/side effect distinction fails, but rather it is because the proportionality condition of DDE is not met. Even if Thomson is correct in thinking that the right to abort should not be construed as the right to kill the fetus, but has, as a mere side effect, the death of the fetus), defenders of DDE who are opposed to abortion can still conclusively argue that elective abortions violate DDE because the proportionality condition is not met.
So defenders of DDE can claim that moral responsibility does include much more than what one merely intends; our range of moral responsibility does include foreseen side effects as well as what is intended, but the proportionality condition stipulates what kinds of foreseen side effects which, although we may be in some sense morally responsible for, are not effects for which we are morally culpable. DDE is meant to deal with circumstances where a morally relevant choice of action seems to be required, but whatever action is taken (or not taken), a bad effect will follow; and what DDE requires in such cases is that we choose that path of action which, proportionally, results in the lesser evil. This does not entail that we choose the evil result, for our choice in such cases is limited by the circumstance such that evil is an inevitable result-independent of whatever we choose to do. The importance of the condition which stipulates that we not intentionally choose bad means or ends reflects adherence to the principle that evil not be chosen to achieve the good, but that what we choose to do is determined by what we intend to do.
Using the intended versus side effect distinction in DDE enables us to more clearly, and in fact (contrary to what its critics charge) more objectively, delineate what an agent is responsible for bringing about. Since a cause has a potentially unlimited number of effects, an agent cannot reasonably be deemed culpable for all the bad effects which are extensionally related to the cause-there must be some narrower range of responsibility for agents. It might be thought that a more reasonable boundary may be the boundary between all those effects which an agent is aware of, but it is not. An agent should be held accountable for that which he brings about deliberately, and what an agent brings about deliberately should not include those states of affairs which would come about in any case whether or not he acts. As I will argue later, DDE is especially clear in application to cases like the Philadelphia baby case where an agent engages in an action which has both good and bad foreseen effects, but the bad effects foreseen are effects for which the agent should not be deemed culpable because they are effects which would have imminently occurred even if the agent had not engaged in any action-they would have occurred anyway whatever action the agent took. Clearly we are not to be held culpable for those events which occur in the world wholly independent of our will and actions. Hence, if there are events which occur as bad effects of our actions but the intended means and ends of our action are good and the bad effect would have unavoidably occurred imminently anyway as the result of processes of causation 14 wholly independent of our will and action, we ought not to be deemed culpable for such effects either. Our intentional actions are the means by which we attempt to bring things about in the world: they are the means by which we attempt to really change the world. If those actions then are actions which actually bring about good while not bringing about evil which would have come about anyway, what rationale could there be for holding such actions to be morally culpable?
Consider another example. What if, after the first plane had crashed into the north tower of the World Trade Center building, it had been known that it had been the result of a terrorist act, and the second plane speeding towards the south tower could have been shot down before it hit Manhattan? If there was a chance of preventing the second plane from crashing into the south tower and instead crashing relatively safely into water before reaching Manhattan, shouldn't it have been done, even though shooting down the plane would have caused the deaths of everyone on board? Well, everyone on board was going to die anyway, and given that, what moral reason could there be for not trying to prevent additional loss of life? I think it is clear that if the plane had been shot down for these reasons under these conditions, the killing of the passengers on board would not have been intended as either a means or an end, but would have been a side effect of what would have been intended; in addition, like the termination of an ectopic pregnancy, it would be a case where the proportionality condition would have been properly met.
Although in cases like the Philadelphia baby case, the termination of an ectopic pregnancy by shelling of the fallopian tube, and the shooting down of a plane hijacked by terrorists bent on using the plane as a bomb targeted at a heavily populated site, the intended/side effect distinction seems to be the most plausible reading of the direct/indirect distinction, nonetheless, there are still some who object to interpreting the direct versus indirect distinction in such a way. So, for example, in his "Ectopic Pregnancy: Current Treatment Options, déjà vu Humanae Vitae," 15 John E. Foran argues that the use of salpingotomy (ostomy) and pharmacologic (methotrexate) treatment for ectopic pregnancy in order to preserve the fertility of the mother while aborting the ectopic pregnancy is contrary to a correct interpretation of DDE as understood in Catholic moral theology. Foran contrasts the medical treatment of total salpingotomy (where the portion of the fallopian tube which houses the conceptus is surgically removed) with partial salpingotomy or methotrexate treatment of the pregnancy by arguing that:
Those medical moralists who would justify linear salpingotomy (ostomy) and pharmacologic means as medical solutions to ectopic pregnancy would have little choice but to justify other means of therapeutic abortion. 16 Foran's concern here is that the rejection of a strict causal reading of the direct/ indirect distinction will inevitably lead to a position similar to Thomson's, which is, of course, untenable. However, he does not see that such an objectionable position is a violation of the principles governing DDE not because of a misinterpretation of the direct/indirect distinction, but that it constitutes a violation of DDE because it fails to satisfy the proportionality condition. This is why Foran is wrong about a slippery slope to therapeutic abortions if the direct/indirect distinction is interpreted as an a distinction between what is intended versus what is a side effect.
Foran concludes that:
since the immediate effect of methotrexate and salpingotomy (ostomy) is the death of the fetus, the principle of double effect is not applicable because the act is evil.
In order to avoid a position which he thinks would entail justifications of therapeutic abortions, Foran is forced into this confused position by his acceptance of an interpretation of DDE which includes the following condition:
The good effect precedes (or is simultaneous) with the evil effect. The evil effect cannot cause the good.
This condition entails an interpretation of the direct/indirect distinction which is strictly causal rather than predicated upon an interpretation of the distinction between direct and indirect as intentional versus a side effect. As in the case of the termination of the ectopic pregnancy by the shelling of the fallopian tube, in my example of the shooting down of the plane approaching the south Twin Tower, the evil effect (the death of the passengers) does precede the good effect (the saving of the lives of the people in the South tower). If we were to adopt Foran's reading of the direct/indirect distinction for cases such as the termination of an ectopic pregnancy or the separation of the Philadelphia conjoined twins, or the shooting down of the plane heading towards the south tower, we reach what seem to be unreasonable (and hence immoral) conclusions. And what reason is there for interpreting the direct/indirect distinction as a strictly causal distinction in the way in which Foran does versus a distinction between what is intended versus what is a side effect? As is obvious from the quote above, Foran thinks that accepting procedures such as methotrexate treatment and salpingotomy as "indirect" abortions would entail accepting other means of therapeutic abortion. But as I am arguing, accepting methotrexate treatment and salpingotomy as indirect abortions according to a correct understanding of DDE will not lead to undesirable consequences for therapeutic abortions in general.
Foran's confusion is similar in kind to Philippa Foot's confusion about the direct/indirect distinction in her article on abortion. In discussion of an interpretation of the direct/indirect distinction in DDE with causal implications similar to those implied by the interpretation proposed by FGB, she states:
To interpret the doctrine in this way is perfectly reasonable given the language that has been used; it would, however, make nonsense of it from the beginning. A certain event may be desired under one of its descriptions, unwanted under another, but we cannot treat these as two different events, one of which is aimed at and the other not. And even if it can be argued that there are here two different events-the crushing of the child's skull and its death-the two are obviously much too close for an application of the doctrine of double effect.
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But if we consider FGB's analysis of the castration example, there is simply one act-the castration-which has two effects: the same act causes the bull to put on added weight and also makes the bull infertile. Foot is right in that there are not two different events, one which makes the bull gain weight and the other which makes it infertile, there is only the single castration event, and so the act which makes the bull gain weight and the act which makes him infertile couldn't be any closer because it is a single, identical act. But that does not "make nonsense" of the interpretation of DDE which rests upon the intended/side effect distinction as the relevant understanding of direct/indirect distinction. Foot's objection against events being "too close for an application of double effect," like Foran's objection to salpingotomy and methotrexate treatment of ectopic pregnancies, rests upon a misunderstanding of the application of the intended/side effect distinction. It is clear that the farmer may intend to castrate the bull because he intends for it to gain weight without intending the bull's infertility but merely accepting it as a side effect (either wanted or unwanted) of the act of castration. 19 Although, like Foran, Foot is wrong in her article on abortion about the direct/indirect distinction (which she admits in a later article), 20 nonetheless she was still right to draw our attention to the significance of the distinction between what is demanded by the virtues of justice and charity when considering DDE. In her discussion in that article, she was proposing what amounts to a false dilemma. The issue is not that DDE ought to be interpreted in such a way that it is either grounded in an intended/side effect distinction or, rather, that it should be grounded in the distinction between what is demanded by the virtues of justice and charity; for in order to be applied correctly DDE needs both distinctions. As Boyle has argued, DDE involves two conditions: the condition regarding what is direct versus what is indirect, and the proportionality condition. What I am arguing is that for the first condition, FGB are right and that the direct/indirect distinction is to be interpreted as a distinction between what is intended versus what is a side effect. On the other hand, I think that a proper application of the proportionality condition of DDE in the kinds of cases under consideration here, is most clearly explained by Foot's distinction between the demands of justice and charity.
Whether it be Foot's fat man stuck in the cave with his head inside as the waters rush in, the ectopic pregnancy, a craniotomy performed on a fetus if it is the only chance of saving the mother while the fetus will die in any case, or the shooting down of the plane speeding toward the south tower, the applicable principles in cases like these are the same:
(1) The deaths are not intended but are brought about as side effects.
(2) We know that the deaths are unavoidable and that they will occur imminently as the result of processes of causation 21 wholly independent of our will and action.
The first condition above is merely an instantiation of FGB's first condition and the second condition above is what I am proposing as why our choices in such cases meet the proportionality condition, or what Boyle calls "the sufficiently serious moral reasons for doing what brings about such harms." And the justification of the second principle above rests upon something like Foot's distinction between the demands of justice and charity. If the twins had not been separated, both baby girls would have died; if the ectopic pregnancy is not aborted, there is a very high risk that both mother and fetus will die; since the plane heading for the south Twin Tower was not shot down, both all the passengers in the plane and thousands in the south Tower died. In all of these cases, if DDE were applied correctly, since we know that the persons who would have been killed would have died imminently anyway, the demands of charity trump the demands of justice. Although the demands of justice almost always outweigh the demands of charity, and utilitarian calculations about incommensurable goods are fraught with difficulties, nonetheless morality not only entails that we avoid evil, but also that we do good. Hence in rare circumstances like these where the evil prohibited by justice is unavoidable in any case, the demands of charity take precedence over the demands of justice; and what one is choosing to do in such cases is not the kind of killing of the innocent which is absolutely prohibited by the demands of justice. 22 In Nuclear Deterrence, Morality and Realism, FBG say the following about the killing of persons.
Our thesis is that it is always wrong to choose to kill a human being. But some killing does not involve a choice to kill, and such killing may sometimes be justified, though certainly not always. Killing can carry out a choice to do a deed which in fact is deadly without being a choice to kill. Such a choice can be to do something else, to which death will be a foreseen side-effect. The causal consequences of executing a choice, even if they are known to be inevitable, are not necessarily part of what one chooses. If one does not choose such causal consequences, they are side-effects in relation to one's intention. Thus, while most choices to do deadly deeds are wrong, some such choices may be justified. (310-311)
In the sorts of cases I have considered here, I have argued that the choices in such cases are clearly justified if we consider the conditions of DDE for such cases to be constituted by the intended/side effect distinction of FGB amended to include an application of the proportionality condition which is grounded in Philippa Foot's position on the demands of justice and charity. Given such a construal of the application of DDE in the sorts of cases under consideration here, it is clear why certain choices which result in the killing of innocent persons are justified. It should be noted however that such cases are rare, and if the salient features of these cases are altered, additional considerations will need to be considered, primarily because of the difficulty in applying the proportionality condition of DDE when incommensurable goods are involved. This however also supports my contention that more attention needs to be paid to the proportionality condition of DDE.
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